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SUBJECT: COUNTERVAILING DUTIES: FLOAT GLASS CASE 

1. JEAN-PIERRE LENG OF EC MISSION DELIVERED FOLLOWING AIDE- 
MEMOIRE AUGUST 16 TO ERNEST PREEG, DIRECTOR, EUR/RPE: 

THE DELEGATION OF THE COMMISSION OF THE EUROPEAN 
COMMUNITIES PRESENTS ITS COMPLIMENTS TO THE DEPARTMENT OF 
LIMITED OFFICIAL USE 

LIMITED OFFICIAL USE 

PAGE 02 STATE 168308 

STATE, AND HAS THE HONOUR TO REFER TO THE PUBLIC ANNOUNCE- 
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MENTS MADE BY THE TREASURY DEPARTMENT ON JUNE 27 AND JULY 3, 
1975 GIVING PRELIMINARY DETERMINATIONS IN CERTAIN COUNTER- 
VAILING DUTY CASES AGAINST EXPORTS OF FLOAT GLASS FROM THE 
COMMUNITY TO THE UNITED STATES. 

THE TREASURY'S NEGATIVE PRELIMINARY DETERMINATION IN 
THE CASE OF FLOAT GLASS FROM THE UNITED KINGDOM IS HELPFUL 
IN THAT IT DEMONSTRATES THAT REGIONAL AIDS ARE NOT IPSO 
FACTO BOUNTIES OR GRANTS WITHIN THE MEANING OF THE UNITED 
STATES COUNTERVAILING DUTY LAW. HOWEVER, THE BASIS OF THE 
PRELIMINARY DETERMINATIONS AGAINST FLOAT GLASS FROM THE 
FEDERAL REPUBLIC OF GERMANY, FROM BELGIUM AND FROM ITALY IS 
UNACCEPTABLE. THE COMMISSION WISHES TO MAKE IT Cl F AR FROM 
THE OUTSET THAT U.S. COUNTERVAILING ACTION IN ANY OF THESE 

CASES, WHETHER AGAINST ONE OR SEVERAL MEMBER STATES, WOULD 
NECESSARILY EVOKE A COMMUNITY RESPONSE. 

THE COMMISSION HAS CLEARLY STATED, IN CONNECTION WITH 
OTHER U.S. COUNTERVAIL ACTIONS, ITS FUNDAMENTAL POSITION: 
FIRST, THAT THE APPLICATION OF COUNTERVAILING DUTIES IN 
THESE CASES WOULD BE INCOMPATIBLE WITH A BASIC PRINCIPLE 
OF GATT ACCORDING TO WHICH MATERIAL INJURY TO A DOMESTIC 
INDUSTRY, OR THE THREAT THEREOF, MUST BE DEMONSTRATED; AND 
IN SECOND, THAT SUCH ACTIONS WOULD THREATEN TO HINDER 
PROGRESS IN THE MULTINATIONAL TRADE NEGOTIATIONS. THE 
COMMISSION WISHES TO REASSERT THIS FUNDAMENTAL POSITION 
AND TO STATE ITS OBJECTIONS TO PARTICULAR FEATURES OF THE 
POSITIVE PRELIMINARY DETERMINATIONS ON FLOAT GLASS. 

THE FACT THAT A FIRM QUALIFIES, GEOGRAPHICALLY OR 
OTHERWISE, FOR REGIONAL AID APPEARS TO CONSTITUTE FOR THE 
TREASURY PRIMA FACIE EVIDENCE WHICH THE FIRM IS EXPECTED 
TO REFUTE BY OPENING ITS RECORDS TO U.S. CUSTOMS INVESTI- 
GATORS. IF COUNTERVAIL CASES ARE TO BE DECIDED ON THE 
BASIS OF PRIMA FACIE EVIDENCE, THE BURDEN OF PROOF IS 
REVERSED FROM THE COMPLAINANT TO THE DEFENDENT. SUCH A 
PROCEDURE WOULD UNDOUBTEDLY BE REJECTED BY THE UNITED 
STATES AUTHORITIES IF IT WERE ATTEMPTED IN A PURELY 
DOMESTIC CONTEXT. WHERE INDIVIDUAL FIRMS IN THE COMMUNITY 
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HAVE CHOSEN TO COOPERATE WITH THE U.S. AUTHORITIES, THE 
COMMISSION HAS, OF COURSE, RAISED NO OBJECTIONS; BUT THIS 
DOES NOT IMPLY THAT THE COOPERATIVE SPIRIT (OR OTHERWISE) 

OF PRIVATE FIRMS IS AN ACCEPTABLE BASIS FOR DISPOSAL OF 
THE CASES THEMSELVES. 

IN THE COMMISSION'S VIEW, CASES BASED ON REGIONAL AIDS 
CALL FOR CONSULTATION BETWEEN THE PUBLIC AUTHORITIES ON 
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EACH SIDE, SINCE THE PURPOSE, SCOPE, AND APPLICATION OF 
REGIONAL AIDS ARE THE RESPONSIBILITY OF PUBLIC AUTHORITIES. 
THE COMMISSION HAS PREVIOUSLY EXPLAINED TO THE U.S. 
AUTHORITIES THAT THE REGIONAL AID POLICIES UNDER COMPLAINT 
ARE DESIGNED TO OFFSET REGIONAL DISADVANTAGES. THE 
COMMISSION HAS FOUND THESE REGIONAL AIDS ACCEPTABLE UNDER 
THE COMPETITION RULES OF THE TREATY OF ROME, AND IS 
SATISFIED THAT IN THESE CASES THERE IS NO OVER-COMPENSATION 
OF REGIONAL DISADVANTAGES. IT FOLLOWS THAT THERE IS NO 
OVER-COMPENSATION AVAILABLE TO BENEFIT EXPORTS, WHATEVER 
THEIR DESTINATION, OR WHATEVER THE PERCENTAGE THEY 
REPRESENT OF TOTAL OUTPUT OF THE FIRMS INVOLVED. 

THE COMMISSION THEREFORE URGES THAT THE POSITIVE PRE- 
LIMINARY DETERMINATIONS ANNOUNCED BY THE TREASURY BE 
FOLLOWED BY NEGATIVE FINAL DETERMINATIONS. 

- THE DELEGATION OF THE COMMISSION OF THE EUROPEAN 
COMMUNITIES TAKES THE OPPORTUNITY TO RENEW TO THE 
DEPARTMENT OF STATE THE ASSURANCE OF ITS HIGHEST 
CONSIDERATION. 

2. AFTER DELIVERING AIDE MEMOIRE, LENG NOTED THAT THE 
EC MEMBER STATES AND THE COMMISSION ARE UPSET BY THE 
PRELIMINARY POSITIVE FINDING ON FLOAT GLASS, 

PARTICULARLY SINCE IT FOLLOWS THE CHEESE CASE SO CLOSELY. 

3. ON THE EC CONTENTION (PARA 4 AIDE MEMOIRE) THAT 
REGIONAL AIDS SHOULD BE PRESUMED NOT TO CONSTITUTE 
BOUNTIES OR SUBSIDIES, PREEG SAID THAT THE U.S. COULD 
NOT AGREE WITH THIS POSITION AS IT IS POSSIBLE THAT THE 
PRODUCTION OF A BENEFICIARY OF A REGIONAL AID COULD BE 
DIRECTED PRIMARILY TO THE U.S. MARKET AS HAPPENED IN THE 
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MICHELIN TIRE CASE IN CANADA. 

4. PREEG SAID HE HOPED THAT WEST GERMANY, BELGIUM AND 
ITALY WOULD RESPOND TO QUESTIONNAIRES (WHICH WOULD SOON 
BE DELIVERED ) ON ASSISTANCE PROVIDED TO THE FLOAT GLASS 
INDUSTRIES IN QUESTION. LENG ASSURED PREEG THAT THE 
COMMISSION WOULD URGE THE MEMBER STATES TO RESPOND TO 
THE QUESTIONNAIRES. PREEG ADDED THAT HE HOPED A 
SATISFACTORY SOLUTION TO THE COUNTERVAILING DUTY 
PROBLEM COULD BE FOUND IN THE MTN. KISSINGER 
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